
APL-2018-00123 
Kings County Clerk’s Indictment No. 8166/04 

COURT OF APPEALS 

STATE OF NEW YORK 

PEOPLE OF THE STATE OF NEW YORK, 
Appellant, 

v. 

JOHN GIUCA, 
Respondent. 

BRIEF FOR AMICUS CURIAE IN 
SUPPORT OF RESPONDENT 

March 14, 2019 

ROSS E. FIRSENBAUM 
TARA E. LEVENS 
WILMER CUTLER PICKERING 

HALE AND DORR LLP 
7 World Trade Center 
250 Greenwich Street 
New York, NY  10007 
Telephone: (212) 937-7518 
Facsimile:  (212) 230-8888 

Attorneys for Movant Center on the 
Administration of Criminal Law at 
New York University School of Law 



 

i 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to 22 NYCRR § 500.1(f) of the Rules of Practice for the Court of 

Appeals of the State of New York, the Center on the Administration of Criminal 

Law at New York University School of Law provides the following corporate 

disclosure statement: 

The Center on the Administration of Criminal Law at New York University 

School of Law is a non-profit organization with no parents, subsidiaries, or 

business affiliates. 

  



 

ii 

TABLE OF CONTENTS 

Page 

CORPORATE DISCLOSURE STATEMENT .......................................................... i 

TABLE OF CONTENTS .......................................................................................... ii 

TABLE OF AUTHORITIES ................................................................................... iii 

INTEREST OF AMICUS CURIAE .......................................................................... 1 

PRELIMINARY STATEMENT ............................................................................... 3 

ARGUMENT ............................................................................................................. 5 

I.  The KCDAO Fell Short Of Best Practices In Evaluating Its Disclosure 
Obligations Regarding Avitto .......................................................................... 5 

A.  Prosecutors Must Be Aware Of The Unique Concerns 
Regarding Informant Testimony ........................................................... 7 

B.  Prosecutorial Best Practices Encourage Broad Disclosure Of 
Exculpatory And Impeachment Information And Instruct 
Prosecutors To Resolve Uncertainty In Favor Of Disclosure ............. 10 

C.  The KCDAO’s Approach Is Inconsistent With Best Practices, 
Including The Practices Endorsed By New York Courts ................... 15 

D.  The Materiality Standard Should Not Excuse The KCDAO’s 
Failure To Execute Its Discovery Obligations .................................... 18 

II.  Giuca Was Entitled To The Substance And Contents Of Avitto’s EAC 
Records .......................................................................................................... 20 

A.  The ADA Possessed Impeachment Information About Avitto 
That She Never Disclosed ................................................................... 21 

1.  The ADA was aware of impeachment information about 
Avitto that she never disclosed ................................................. 21 

2.  The EAC records were impeachment information that 
should have been disclosed ....................................................... 23 

B.  The Limitation That A Prosecutor Need Only Disclose 
Information In Her Possession, Custody, Or Control Does Not 
Relieve The KCDAO Of Its Disclosure Obligations .......................... 25 

CONCLUSION ........................................................................................................ 31 
  



 

iii 

TABLE OF AUTHORITIES 

 Page(s) 

Federal Cases 

United States v. Agurs, 
427 U.S. 97 (1976) .............................................................................................. 11 

United States v. Bagley, 
473 U.S. 667 (1985) ............................................................................................ 10 

United States v. Bernal-Obeso, 
989 F.2d 331 (9th Cir. 1993) .......................................................................... 9, 10 

Brady v. Maryland, 
373 U.S. 83 (1963) ...................................................................................... 1, 5, 11 

Chnapkova v. Koh, 
985 F.2d 79 (2d Cir. 1993) ................................................................................. 23 

Cone v. Bell, 
556 U.S. 449 (2009) ............................................................................................ 12 

Crawford v. United States, 
212 U.S. 183 (1909) .............................................................................................. 7 

DiSimone v. Phillips, 
461 F.3d 181 (2d Cir. 2006) ............................................................................... 14 

Giglio v. United States, 
405 U.S. 150 (1972) ........................................................................................ 5, 11 

Jackson v. Virginia, 
443 U.S. 307 (1979) ............................................................................................ 17 

Kyles v. Whitley, 
514 U.S. 419 (1995) ...................................................................................... 12, 27 

On Lee v. United States, 
343 U.S. 747 (1952) .............................................................................................. 7 

United States v. Osorio, 
929 F.2d 753 (1st Cir. 1991) ............................................................................... 27 



 

iv 

United States v. Price, 
566 F.3d 900 (9th Cir. 2009) .............................................................................. 19 

United States v. Rodriguez, 
496 F.3d 221 (2d Cir. 2007) ............................................................................... 22 

United States v. Safavian, 
233 F.R.D. 12 (D.D.C. 2005) ............................................................................. 19 

United States v. Sudikoff, 
36 F. Supp. 2d 1196 (C.D. Cal. 1999) ................................................................ 19 

State Cases 

People v. Andre W., 
44 N.Y.2d 179 (1978) ......................................................................................... 14 

People v. Baxley, 
84 N.Y.2d 208 (1994) ................................................................................... 13, 16 

People v. Colon, 
13 N.Y.3d 343 (2009) ......................................................................................... 24 

People v. Consolazio, 
40 N.Y.2d 446 (1976) ......................................................................................... 14 

People v. Hayes, 
17 N.Y.3d 46 (N.Y. 2011) .................................................................................. 25 

People v. Hicks, 
38 N.Y.2d 90 (1975) ............................................................................................. 9 

People v. Jackson, 
65 N.Y.2d 265 (1985) ......................................................................................... 17 

People v. Jackson, 
74 N.Y.2d 787 (1989) ........................................................................................... 9 

People v. Lantigua, 
228 A.D.2d 213 (1st Dep’t 1996) ................................................................. 13, 16 

People v. Reedy, 
70 N.Y.2d 826 (1987) ......................................................................................... 30 



 

v 

People v. Rensing, 
14 N.Y.2d 210 (1964) ......................................................................................... 23 

People v. Santorelli, 
95 N.Y.2d 412 (2000) ............................................................................. 10, 25, 27 

People v. Tissois, 
72 N.Y.2d 75 (1988) ........................................................................................... 29 

People v. Vilardi, 
76 N.Y.2d 67 (1990) ..................................................................................... 19, 20 

People v. Washington, 
86 N.Y.2d 189 (1995) ................................................................................... 27, 29 

People v. Waters, 
35 Misc.3d 855 (Sup. Ct. 2012) .......................................................................... 14 

Other Authorities 

Administrative Order 291/17 (Nov. 6, 2017) ...................................................passim 

Alafair Burke, Improving Prosecutorial Decision Making,  
47 Wm. & Mary L. Rev. 1587 (2006) ................................................................ 10 

Alexandra Natapoff, Beyond Unreliable,  
37 Golden Gate U. L. Rev. 107 (2006) ................................................................. 8 

American Bar Association, Criminal Justice Standards for the  
Prosecution Function (4th ed. 2015) ................................................................... 24 

American Bar Association, Formal Opinion 09-454 ............................................... 12 

Justice Project, Jailhouse Snitch Testimony (2007) ................................................... 9 

Kansas County & District Attorney’s Association, Brady & Giglio: A 
Prosecutor’s Guide to Producing Evidence (Aug. 2017) .................................. 12 

National District Attorneys Association,  
National Prosecution Standards (3d ed. 2009) ....................................... 11, 12, 13 

New York City Bar Association, Formal Opinion 2016-3  
(Aug. 29, 2016) ................................................................................................... 11 



 

vi 

New York Pretrial Criminal Procedure (2d ed. 2007) ............................................. 22 

New York State Bar Association, Final Report of the New York State 
Bar Association’s Task Force on Wrongful Convictions 114 (Apr. 
4, 2009) ................................................................................................................. 8 

Peter A. Joy, Brady and Jailhouse Informants,  
57 Case W. Res. L. Rev. 619 (2007) .................................................................... 9 

Prosecuting Attorneys Association of Michigan, Best Practices 
Recommendation: Brady/Giglio Material (June 17, 2017) ................................ 12 

Stephen S .Trott, Words of Warning for Prosecutors Using Criminals 
as Witnesses,  
47 Hastings L.J. 1381, 1394 (1996) ...................................................................... 8 

U.S. Department of Justice, Justice Manual (2016) .................................... 11, 12, 31 

 



 

1 

INTEREST OF AMICUS CURIAE 

The Center on the Administration of Criminal Law at New York University 

School of Law (the “Center”) is dedicated to defining good government practices 

in criminal matters, with a special focus on the exercise of prosecutorial power and 

discretion.1  The Center pursues this mission through a mix of academic research, 

public policy research, and litigation advocacy.  The Center’s litigation program, 

which consists of filing briefs in support of both the government and defendants in 

courts throughout the United States, seeks to bring the Center’s empirical research 

and experience with criminal justice practices to bear in important cases at both the 

state and federal levels.  The Center concentrates on cases in which the exercise of 

prosecutorial discretion raises significant substantive legal issues.  Prosecutors’ 

decisions regarding the application of Brady v. Maryland, 373 U.S. 83 (1963), and 

its progeny are among the most significant they make and thus fall squarely within 

the Center’s ambit. 

This appeal concerns a prosecutor’s obligation under Brady and its progeny 

to disclose (i) impeachment information regarding a jailhouse informant who 

became a crucial witness in the prosecution’s case against John Giuca, and 

(ii) information and records in the possession of an agency assisting the prosecutor 

                                           
1 No part of this brief purports to represent the views of New York 

University School of Law, or New York University, if any. 
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in the case against Giuca showing the informant’s mental-health and substance-

abuse history.  The Center believes that doctrinal complexities, ambiguities, and 

institutional pressures can make the application of Brady and its disclosure 

obligation difficult, even for experienced prosecutors.  The Center is interested in 

establishing clear standards for disclosure for prosecutors in New York that will 

enhance their performance of their duties as well as help guarantee the right of 

criminal defendants to a fair trial.   
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PRELIMINARY STATEMENT 

This case presents a valuable opportunity for this Court to clarify a 

prosecutor’s obligation to disclose exculpatory and impeachment information 

relating to the use of informant testimony.  In the People’s case against defendant 

John Giuca, the prosecution decided, toward the end of trial, to call John Avitto as 

an additional witness.  A662, A760.  Although Avitto appeared on the 

prosecution’s witness list, the prosecution provided no information about him at 

the time witness lists were exchanged.  A662-663.  Despite making no mention of 

Avitto in her opening statement, A563, A956-960, the ADA evidently decided to 

call him as a witness after defense counsel’s apparently successful cross-

examination called into question the credibility of the People’s other witnesses.  

A674-676. 

Upon announcing her intention to call Avitto to the stand, the ADA 

disclosed nothing more than a sheet listing Avitto’s prior criminal convictions.  

When the defense made a specific request for exculpatory and impeachment 

information relating to Avitto, the ADA denied the existence of any additional 

information.  A451, A476, A713.  However, the ADA noted the continuing nature 

of her disclosure obligations and stated on the record that she would present any 

information discovered in the future to the court for in camera inspection.  A920. 
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Avitto was a key witness for the People.  He testified that he and Giuca were 

detained together at Rikers Island and that, during their time together, Giuca 

confessed his role in the murder to him.  A1716-1721.  Avitto’s testimony 

thereafter became central to the People’s case:  the ADA repeatedly referred to 

Avitto’s testimony during closing argument and emphasized to the jury that Avitto 

was a credible witness with no motive to lie.  A1954-1963. 

However, unbeknownst to Giuca, the trial court, and the jury, the ADA 

failed to disclose two categories of information that raised significant questions 

about Avitto’s credibility and cast reasonable doubt on Giuca’s guilt.  First, the 

ADA failed to disclose any information about interactions that she and her 

colleagues at the Kings County District Attorney’s Office (the “KCDAO”) had 

with Avitto regarding his own criminal case—a conviction for third-degree 

burglary, A6—that had been prosecuted by the KCDAO and was pending in 

Brooklyn’s Mental Health Court (the “MHC”). 

Second, despite knowing that Avitto was in treatment for substance abuse 

and had past mental-health issues, the ADA made no effort educate herself about 

these credibility “red flags.”  The ADA knew that Avitto had an active case with 

the MHC, as she made appearances on Avitto’s case and ultimately took over his 

case file from another ADA.  However, she never tried to obtain, let alone disclose, 

any records regarding Avitto’s mental-health and substance-abuse problems—
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records that the ADA herself admitted in post-trial proceedings contained 

information favorable to Giuca.  A451-452.  While these records were in the 

possession of the Empower Assist Care Network (the “EAC”), a company that 

works with MHC to provide treatment and other services to people with active 

MHC cases, the KCDAO had a close working relationship with EAC employees, 

some of whom were working under the direction and control of the KCDAO in 

connection with the Giuca prosecution. 

Despite these facts, the ADA did not disclose her interactions with Avitto, 

her knowledge of Avitto’s mental-health and substance-abuse problems, or the 

existence of the EAC records.  By affirming the Appellate Division’s ruling, the 

Court has the opportunity to explain how prosecutors should approach their 

disclosure obligations at the front end of a case and to clarify that, when 

prosecutors make determinations about exculpatory and impeachment information, 

their constitutional and ethical obligations counsel in favor of erring on the side of 

caution and disclosure. 

ARGUMENT 

I. THE KCDAO FELL SHORT OF BEST PRACTICES IN EVALUATING ITS 

DISCLOSURE OBLIGATIONS REGARDING AVITTO  

In deciding to call Avitto as a witness, the KCDAO fell short of best 

practices in evaluating its disclosure obligations pursuant to Brady v. Maryland, 

373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 150 (1972), and their 
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progeny.  As a preliminary matter, informants present unique credibility problems, 

and prosecutors must ensure their offices strike an appropriate balance between the 

utility of such testimony and concerns about its reliability and bias.  In practice, 

this means establishing clear policies and guidelines that direct prosecutors to 

approach their disclosure obligations cautiously and conservatively and to err on 

the side of disclosure, especially when informant testimony is crucial to a case. 

Here, the KCDAO apparently had no such policies governing Avitto’s use as 

a witness, and the record suggests that it did not proceed cautiously when 

evaluating its disclosure obligations regarding Avitto.  While the Office has 

offered a robust ex post defense of why the ADA had nothing to disclose, DA Br. 

34-42, this is very different from showing that the ADA engaged in internal 

deliberations about whether she needed to disclose her interactions with Avitto at 

the proper time, i.e., when she was contemplating offering Avitto as a witness.  

Indeed, at the time she was charged with evaluating her case for Brady 

information, it appears she undertook no evaluation at all of her interactions with 

Avitto. 

The Court should take this opportunity to remind prosecutors that informant 

testimony presents unique concerns and that prosecutorial best practices encourage 

broad disclosure of exculpatory and impeachment information.  As applied here, 

the Court should affirm because the KCDAO’s approach to disclosure is 
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inconsistent with best practices, including the disclosure framework endorsed by 

New York courts, and because an ex post materiality standard should not excuse 

the KCDAO’s failure to execute its discovery obligations. 

A. Prosecutors Must Be Aware Of The Unique Concerns Regarding 
Informant Testimony 

As a preliminary matter, the Center recognizes that prosecutors must 

generally take their witnesses as they find them, warts and all.  Sometimes, people 

with crucial information about criminal activity have character flaws and 

credibility issues, including prior convictions or, as in the case of jailhouse 

informants, pending criminal cases.  Flaws aside, informant testimony can be 

crucial to the prosecution of a case, and the prosecutor may determine that, to 

secure testimony, it behooves her to enter into an agreement with, or otherwise 

provide benefits to, an informant to procure the information needed to prosecute a 

case. 

Of course, prosecutors must also recognize that the use of informant 

testimony and the provision of benefits to informants raise unique credibility 

issues.  These considerations have been noted for well over a century.  See 

Crawford v. United States, 212 U.S. 183, 204 (1909) (informant’s testimony “is 

not to be taken as that of an ordinary witness of good character in a case, whose 

testimony is generally and prima facie supposed to be correct”); On Lee v. United 

States, 343 U.S. 747, 757 (1952) (“The use of informers, accessories, accomplices, 
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false friends, or any of the other betrayals which are ‘dirty business’ may raise 

serious questions of credibility.”).  As the Honorable Stephen Trott, Circuit Judge 

for the Ninth Circuit Court of Appeals, has explained, “[t]he most dangerous 

informer of all is the jailhouse snitch who claims another prisoner has confessed to 

him.  The snitch now stands ready to testify in return for some consideration in his 

own case.  Sometimes these snitches tell the truth, but more often they invent 

testimony and stray details out of the air.”  Stephen S. Trott, Words of Warning for 

Prosecutors Using Criminals as Witnesses, 47 Hastings L.J. 1381, 1394 (1996); 

see also Alexandra Natapoff, Beyond Unreliable, 37 Golden Gate U. L. Rev. 107, 

112 (2006) (“Informants are [] punished for silence and rewarded for producing 

inculpatory information, even when that information is inaccurate.”).  Indeed, false 

jailhouse informant testimony is a leading cause of wrongful convictions in our 

nation.  See N.Y. State Bar Association, Final Report of the New York State Bar 

Association’s Task Force on Wrongful Convictions 114 (Apr. 4, 2009) (“45.9% of 

documented wrongful capital convictions have involved false informant testimony, 

making jailhouse informants a leading component of wrongful convictions in 

capital cases in this country.”). 

Prosecutors must therefore strive for an appropriate balance between 

pursuing a case and safeguarding against the unique credibility issues that 

informants present.  At minimum, this means prosecutors must be especially 
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diligent in disclosing information concerning informants so that the defense can 

properly evaluate the informant’s credibility, including the informant’s motive to 

lie or falsely implicate a defendant.  See People v. Jackson, 74 N.Y.2d 787, 790 

(1989) (explaining that “informant’s testimony should be scrutinized carefully”); 

People v. Hicks, 38 N.Y.2d 90, 94 (1975) (requiring “adequate safeguards against 

the rendition of false information” in informant testimony); United States v. 

Bernal-Obeso, 989 F.2d 331, 333-334 (9th Cir. 1993) (“Because the government 

decides whether and when to use [informants], and what, if anything, to give them 

for their service, the government stands uniquely positioned to guard against 

perfidy. … Accordingly, we expect prosecutors and investigators to take all 

reasonable measures to safeguard the system against treachery.”); Peter A. Joy, 

Brady and Jailhouse Informants, 57 Case W. Res. L. Rev. 619, 638 (2007) (“Given 

the problems with credibility, head prosecutors should ensure that their offices 

have clear guidelines controlling the use of cooperating witnesses, especially 

jailhouse snitches.”); The Justice Project, Jailhouse Snitch Testimony 3 (2007) 

(urging states to “adopt[] [] mandatory, automatic pretrial disclosures related to 

jailhouse snitch testimony” to “allow for a complete airing of all relevant 

information bearing on a jailhouse snitch’s credibility”).  It stands to reason that a 

prosecutor who fails to “turn over to the defense in discovery all material 

information casting a shadow on a government witness’s credibility” threatens to 
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“compromis[e] the truth-seeking mission of our criminal justice system.”  Bernal-

Obeso, 989 F.2d at 333-334; see also People v. Santorelli, 95 N.Y.2d 412, 420-421 

(2000) (“Prosecutors play a distinctive role in the search for truth in criminal cases. 

… This role gives rise to special responsibilities—constitutional, statutory, ethical, 

personal—to safeguard the identity of criminal proceedings and fairness in the 

criminal process.”). 

B. Prosecutorial Best Practices Encourage Broad Disclosure Of 
Exculpatory And Impeachment Information And Instruct 
Prosecutors To Resolve Uncertainty In Favor Of Disclosure 

Given the credibility problems posed by informants, prosecutors should be 

especially careful to disclose exculpatory and impeachment information regarding 

these witnesses.  In practice, however, even seasoned prosecutors can find it 

difficult to implement the Brady/Giglio analysis.  Cognitive biases can impede 

well-intentioned prosecutors, rendering them unable to fully appreciate whether 

certain facts are favorable to the defense.  See Alafair S. Burke, Improving 

Prosecutorial Decision Making, 47 Wm. & Mary L. Rev. 1587, 1594-1596, 1609-

1612 (2006).  The doctrine itself can also engender confusion:  Prosecutors are 

asked to evaluate whether certain facts will impact a trial outcome when the trial 

has not occurred (and the prosecution may not know the theory the defense intends 

to present at trial).  See United States v. Bagley, 473 U.S. 667, 698 (1985) 

(Marshall, J., dissenting) (“Evidence that is of doubtful worth in the eyes of the 
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prosecutor could be of inestimable value to the defense, and might make the 

difference to the trier of fact.”); United States v. Agurs, 427 U.S. 97, 116-117 

(1976) (Marshall, J., dissenting) (“[T]he exculpatory value to the defense of an 

item of information will often not be apparent to the prosecutor in advance of trial. 

… [E]ven a conscientious prosecutor will fail to appreciate the significance of 

some items of information.”). 

In the face of these difficulties, the Center has identified best practices that 

have emerged to assist prosecutors in navigating this sometimes-thorny area of the 

law.  These best practices are summarized as follows: 

 Brady and Giglio require prosecutors to disclose evidence that is material 
and tends to either exculpate the defendant or undermine the credibility 
of a prosecution witness.2 
 

 However, materiality should not be construed narrowly.3  Prosecutors are 
often not well-positioned to understand what is (or is not) important to 
the defense and face cognitive biases when evaluating whether 
information is favorable to the defense. 
 

 Although Brady and Giglio refer to “evidence,” prosecutors should not 
weigh admissibility before making disclosure.  Disclosure is separate 
from, and should not be collapsed into, an analysis of whether something 

                                           
2 See Brady, 373 U.S. at 87; Giglio, 405 U.S. at 153-154; Model Rules of 

Prof’l Conduct R. 3.8(d) (2009) (“MRPC”); National District Attorneys 
Association, National Prosecution Standards § 2-8.4 (3d ed. 2009) (“Nat’l Pros. 
Std.”); N.Y.C. Bar Association, Formal Opinion 2016-3 at 2 (Aug. 29, 2016). 

3 See U.S. Department of Justice, Justice Manual § 9-5.001(B)(1) (2016) 
(“JM”) (“[P]rosecutors generally must take a broad view of materiality and err on 
the side of disclosing exculpatory and impeaching evidence.”). 
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is admissible.  Prosecutors should treat disclosure as one inquiry and can 
and should seek rulings on admissibility in a separate process.4 

 
 In fact, prosecutors should seek to disclose information, regardless of 

admissibility, as this can lead to the subsequent discovery of admissible 
evidence.5 
 

 In addition to Brady and Giglio, states have their own case law, statutes, 
and ethical rules mandating broader disclosure, and offices must be 
aware of these expanded obligations.6 
 

 As a general matter, prosecutors should err on the side of disclosing more 
than what the law instructs.7  In difficult cases involving sensitive or 

                                           
4 See JM § 9-5.001(C)(3) (requiring disclosure “regardless of whether the 

information subject to disclosure would itself constitute admissible evidence”); 
Kansas County & District Attorney’s Association, Brady & Giglio: A Prosecutor’s 
Guide to Producing Evidence 12 (Aug. 2017) (“KCDAA Guide”) (“[I]nformation 
may be favorable even if it is not admissible as evidence itself, as long as it 
reasonably could lead to admissible evidence.”); Nat’l Pros. Std. § 6-7.2. 

5 See Administrative Order 291/17 at 2-3 (Nov. 6, 2017); MRPC 3.8(d). 
6 See generally Prosecuting Attorneys Association of Michigan, Best 

Practices Recommendation: Brady/Giglio Material (June 17, 2016); KCDAA 
Guide. 

7 See Cone v. Bell, 556 U.S. 449, 470 n.15 (2009) (“[T]he prudent prosecutor 
will err on the side of transparency, resolving doubtful questions in favor of 
disclosure.”); Kyles v. Whitley, 514 U.S. 419, 439 (1995) (“[A] prosecutor anxious 
about tacking too close to the wind will disclose a favorable piece of evidence.”); 
JM § 9-5.001(F) (“encourag[ing] prosecutors to err on the side of disclosure” and 
“identif[ying] standards that favor greater disclosure in advance of trial”); Nat’l 
Pros. Std. § 4-9 (prosecutors should resolve “any doubt about whether something is 
subject to disclosure … in favor of the defendant”); ABA, Formal Opinion 09-454 
at 4 (July 8, 2009). 
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questionable information, prosecutors should involve the trial court by 
seeking in camera review or filing a motion in limine.8 
 

Many of these best practices are already embodied in New York doctrine 

and court rules pertaining to a prosecutor’s disclosure obligations.  For instance, 

New York courts have rejected a prosecutorial approach to disclosure that would 

allow withholding based solely on the prosecutor’s assessment of the information.  

Thus, even if a prosecutor (1) questions the reliability or credibility of the 

information, (2) sincerely believes the information does not exculpate or impeach, 

or (3) believes the information is possibly both exculpatory and inculpatory, her 

analysis does not control, and she must err on the side of disclosure.  See People v. 

Baxley, 84 N.Y.2d 208, 213-214 (1994) (“[N]ondisclosure [of Brady material] 

cannot be excused merely because the trial prosecutor genuinely disbelieved [the 

reliability of the material].”); People v. Lantigua, 228 A.D.2d 213, 220 (1st Dep’t 

1996) (in post-conviction proceedings challenging credibility of key eyewitness to 

a murder, ADA’s belief that eyewitness was “sincer[e]” in her identification of 

suspect did not excuse failure to disclose facts suggesting eyewitness was not 

                                           
8 See Model Brady Order at 3 (noting that “[a] protective order may be 

issued for good cause … with respect to disclosures required under this order” and 
prosecutors “may request a ruling from the court on the need for disclosure”); Nat’l 
Pros. Std. § 6-7.2 (prosecutors should “attempt to resolve issues relating to the 
admissibility of evidence” or arguments not by withholding information but 
instead through “the filing of and a hearing on a Motion in Limine”). 
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being truthful); People v. Waters, 35 Misc.3d 855, 857-858 (Sup. Ct. 2012) 

(finding Brady violation when ADA failed to disclose that key witness initially 

denied seeing defendant stab victim and rejecting ADA’s argument that 

information was not exculpatory); DiSimone v. Phillips, 461 F.3d 181, 195-196 (2d 

Cir. 2006) (finding Brady violation even though prosecutor believed withheld 

information was both inculpatory and exculpatory). 

Relatedly, this Court has approved in camera inspection of exculpatory 

information when disclosure is challenged, rejecting the idea that prosecutors 

retain the absolute or unchallenged right to withhold information simply because 

they do not believe it is exculpatory.  See People v. Andre W., 44 N.Y.2d 179, 184-

185 (1978) (“When there is substantial room for doubt [as to admissibility or 

exculpatory nature], the prosecutor is not to decide for the court what is admissible 

or for the defense what is useful.”) (emphasis added); People v. Consolazio, 40 

N.Y.2d 446, 453 (1976) (cautioning that “[w]hile a prosecutor must of necessity 

‘have some discretion in determining which evidence must be turned over to the 

defense,’” where there is reason to believe exculpatory information might be 

found, “deference to the prosecutor’s discretion must give way” and the trial court 

must decide what, if anything, must be disclosed). 

Most recently, New York reiterated its commitment to these best practices 

by adopting new rules designed to ensure that prosecutors comply with their 
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disclosure obligations.  See Administrative Order 291/17 (Nov. 6, 2017) (the 

“Model Brady Order”).  Those rules require a trial judge to issue an order 

confirming the prosecutor’s Brady/Giglio obligations for all indicted cases.  The 

Model Brady Order states, among other things, that ADAs: 

 Must disclose exculpatory and impeachment information “irrespective of 
whether the prosecutor credits the information”;  
 

 Must disclose information that “tends to show that a witness has a motive 
to lie” or a “bias” for the prosecution, as well as information that “tends 
to show impairment of a witness’s ability to perceive, recall, or recount 
relevant events, including impairment resulting from mental … illness or 
substance abuse”; and 
 

 Can “request a ruling from the court on the need for disclosure.” 
 

Id. at 2-3.  Affirmance here is consistent with the disclosure framework endorsed 

by New York courts, which encourage prosecutors to err on the side of disclosure, 

especially when they are evaluating information they may not personally credit or 

believe. 

C. The KCDAO’s Approach Is Inconsistent With Best Practices, 
Including The Practices Endorsed By New York Courts 

For a host of reasons, the KCDAO’s approach to its disclosure obligations 

ignores the credibility issues surrounding the use of informants and cannot be 

squared with best practices or the disclosure framework endorsed by New York 

courts.   
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First, the KCDAO’s argument that there was no agreement with Avitto 

misses the mark.  They devote substantial analysis to explaining how the facts 

support the ADA’s belief that her interactions with Avitto did not imply any 

agreement or constitute the provision of any benefits to him.  DA Br. 34-42.  

However, this is precisely the approach to prosecutorial disclosure obligations that 

best practices and New York courts have rejected.  See Baxley, 84 N.Y.2d at 213-

214; Lantigua, 228 A.D.2d at 220.  As the case law makes clear (see supra at 13-

14), disclosure is not limited to black-and-white cases where the prosecution 

believes the information is clearly exculpatory or impeaching.  Rather, best 

practices and New York courts acknowledge that Brady disclosures often involve 

shades of gray and that, in dealing with these gray areas, ADAs must ensure that 

disclosure occurs even (and especially) when there is substantial room for a 

difference of interpretation—as is the case here.  In other words, New York courts 

endorse an approach that encourages an ADA to momentarily step back from her 

adversarial role and to neutrally evaluate whether the information at issue “tends 

to” exculpate or impeach (even if she does not personally believe it or can explain 

away or reconcile such inferences).  See Model Brady Order at 2-3. 

Second, the KCDAO’s approach cannot be reconciled with New York’s 

recognition that the trial court retains ultimate responsibility for disclosures in hard 

cases.  Again, the KCDAO argues that, so long as the ADA does not see any 
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argument in favor of disclosure, her decision to withhold information cannot be 

improper.  DA Br. 34-42.  This approach ignores the best practices embodied in 

Consolazio, Andre W., and the Model Brady Order, which instruct that, when 

disclosure obligations are disputed, prosecutorial discretion should yield to the trial 

court’s discretion to determine what, if anything, is admissible, and to the jury’s 

determination of how that information bears on the witness’s credibility.  See 

Jackson v. Virginia, 443 U.S. 307, 319 (1979) (jury’s role is “to resolve conflicts in 

the testimony, to weigh the evidence, and to draw reasonable inferences from basic 

facts to ultimate facts”); People v. Jackson, 65 N.Y.2d 265, 271-272 (1985) (it is 

for the jury to “determine credibility, weigh the evidence, and draw justifiable 

inferences of fact”).  New York doctrine thus implicitly acknowledges that, in 

cases where disclosure is disputed, the answer is never to suppress or withhold 

information. 

In fact, the ADA knew she could have requested in camera review of her 

interactions with Avitto.  During trial, the ADA stated on the record that she was 

“aware of [her] continuing duty under Brady to disclose exculpatory evidence” and 

that “[a]ny arguably exculpatory material will be submitted to the Court for in 

camera inspection.”  A920.  Yet, despite her statement, nothing in the record 

suggests that the ADA (or her superiors) examined her interactions with Avitto to 

evaluate (1) whether they constituted exculpatory or impeachment information by 
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tending to impeach his credibility or implicate a motive to lie; (2) whether the 

ADA should seek in camera review; or (3) whether the ADA should disclose her 

interactions and then file a motion in limine arguing against admissibility.  Instead, 

the ADA apparently made a unilateral determination that “there [wa]s no [] 

agreement” in this case between the KCDAO and Avitto, improperly ending the 

analysis.  DA Br. 40-41. 

D. The Materiality Standard Should Not Excuse The KCDAO’s 
Failure To Execute Its Discovery Obligations 

As a fallback, the KCDAO asserts that even if an agreement existed, its 

existence was immaterial to the trial verdict.  This is unsurprising:  Materiality 

often operates as a savings clause to preserve outcomes in criminal proceedings in 

the face of error.  However, should the Court reverse on materiality grounds, it will 

miss an important opportunity to refine New York doctrine regarding prosecutorial 

best practices.  Put differently, the after-the-fact defense of the ADA’s actions on 

appellate review should not be viewed as a model for how ADAs should approach 

their disclosure obligations at the time they are charged with executing them, i.e., 

during pretrial proceedings.  That is, while the KCDAO is obviously entitled to 

defend the ADA’s actions as lawful, this is not the same as saying that the 

KCDAO, at the time the case was being prosecuted, took all reasonable steps to 

ensure that it was fulfilling its Brady and Giglio obligations by exploring Avitto’s 

credibility. 
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Numerous courts have expressed concern that a backward-looking 

assessment of materiality will either create the wrong incentives for ADAs to 

comply with their obligations at the front end or confuse ADAs as to what they 

ought to be doing in the first instance.  See People v. Vilardi, 76 N.Y.2d 67, 77 

(1990) (“[A] backward-looking, outcome-oriented standard of review that gives 

dispositive weight to the strength of the People’s case clearly provides diminished 

incentive for the prosecutor, in first responding to discovery requests, thoroughly 

to review files for exculpatory material, or to err on the side of disclosure where 

exculpatory value is debatable.”); United States v. Price, 566 F.3d 900, 913 n.14 

(9th Cir. 2009) (“The absence of prejudice to the defendant does not condone the 

prosecution’s suppression of exculpatory evidence [ex ante].”); United States v. 

Sudikoff, 36 F. Supp. 2d 1196, 1199 (C.D. Cal. 1999) (noting that post-trial review 

of Brady violations asks only whether suppression violated due process, and just 

because “suppression may not have been sufficient to violate due process does not 

mean that it was proper”) (emphasis added). 

In short, the Court should reject the KCDAO’s attempt to justify its pretrial 

failures by looking “through the end of the telescope an appellate court would use 

post-trial.”  United States v. Safavian, 233 F.R.D. 12, 16 (D.D.C. 2005).  

Materiality aside, then, the record makes clear that, at the time they were charged 

with making disclosures (before and even during trial), the KCDAO failed to ask 
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the “only question … at issue”—namely, whether the information “may be 

‘favorable to the accused.’”  Id.  Given this Court’s admonition in Vilardi that “the 

prosecution’s failure to turn over specifically requested evidence [is] ‘seldom, if 

ever, excusable’” and “verge[s] on prosecutorial misconduct,” 76 N.Y.2d at 74, 

and this Court’s affirmation of a broad disclosure standard in the Model Brady 

Order, the Court should be reluctant to uphold this conviction on materiality 

grounds.  

II. GIUCA WAS ENTITLED TO THE SUBSTANCE AND CONTENTS OF AVITTO’S 

EAC RECORDS 

This Court should affirm the Appellate Division on the separate and 

independent ground that the ADA violated her disclosure obligations when she 

failed to provide defense counsel with the sum and substance of Avitto’s EAC 

records.  The ADA knew that Avitto had mental-health and substance-abuse issues 

and that Avitto was receiving treatment and other services from EAC during the 

pendency of Giuca’s trial.  Despite this knowledge, she never disclosed the 

existence of Avitto’s credibility issues to the defense and never took reasonable 

steps to better understand the nature and extent of Avitto’s mental-health and 

substance-abuse problems by obtaining or reviewing the EAC records. 
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A. The ADA Possessed Impeachment Information About Avitto That 
She Never Disclosed 

The proper starting point for analyzing the ADA’s disclosure obligation is 

whether the information requested by defense counsel—which was broad enough 

to encompass Avitto’s EAC records—needed to be disclosed pursuant to Brady 

and Giglio.  Leaving aside the ADA’s duty to obtain and disclose the EAC records 

(discussed in more detail below), the record shows that the ADA was aware of and 

failed to disclose impeachment information regarding Avitto and that the EAC 

records themselves were impeachment information that also should have been 

disclosed.   

1. The ADA was aware of impeachment information about 
Avitto that she never disclosed 

Prior to offering Avitto as a witness, the ADA knew that Avitto was 

participating in drug treatment and that he may be suffering from “mental … 

illness or substance abuse,” Model Brady Order at 2, later admitting that she and 

Avitto repeatedly discussed his mental-health and substance-abuse issues.  A509-

510.  The ADA also knew of Avitto’s noncompliance with his program:  She was 

aware, after first meeting Avitto in June 2005, of his outstanding warrant for 

absconding from his drug-treatment program, A540-549, and during her 

supervision of his case, she was copied on correspondence from the EAC regarding 

Avitto’s refusal to submit to drug testing, A2049, 2525.  In fact, a KCDAO 
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Executive ADA and another ADA who practiced in the MHC knew that Avitto had 

tested positive for cocaine and that the EAC wanted to find Avitto in violation of 

his MHC-imposed program terms.  Id.  The ADA also knew of Avitto’s 

absconding from one program and being kicked out of another for rule violations, 

and EAC employees updated the ADA about Avitto’s court appearance at which 

the judge released him due to his upcoming testimony in the Giuca case.  A2549. 

The ADA’s knowledge of this information triggered her disclosure 

obligations, regardless of whether this information was contained in written 

documents (including in the EAC records) and regardless of whether she believed 

she needed to obtain the records.  See United States v. Rodriguez, 496 F.3d 221, 

222 (2d Cir. 2007) (“When the Government is in possession of material 

information that impeaches its witness or exculpates the defendant, it does not 

avoid the obligation under Brady/Giglio to disclose the information by not writing 

it down.”); id. at 225 (“Whether the Government was obligated to make notes of a 

potential witness’s statements and whether it was required to disclose the witness’s 

lies are very different questions.  From the fact that the Government is not required 

to make notes of a witness’s statements, it does not follow that the Government has 

no obligation to inform the accused of information that materially impeaches its 

witness.”); N.Y. Pretrial Criminal Procedure § 7:12 (2d ed. 2007) (“Brady material 

may encompass a broad range of written or unwritten information or physical 
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evidence that originated from any person or any thing.”); Model Brady Order at 3 

(“Favorable information shall be disclosed whether or not it is recorded in tangible 

form.”).  Thus, even if the ADA did not believe she was obligated to obtain and 

disclose the EAC records themselves, she was still obligated to disclose Avitto’s 

mental-health and substance-abuse problems of which she was aware. 

2. The EAC records were impeachment information that 
should have been disclosed 

Nevertheless, the EAC records were also impeachment information that 

should have been disclosed.  These records included “reports regarding psychiatric 

matters, including medications,” “reports of Avitto’s threats of suicide” that he 

made in order to be “moved from the general population” to “a mental health unit,” 

“reports that he mentioned having hallucinations,” and “reports that he had 

fabricated the suicidal ideation to facilitate the transfer.”  A11-12.  These records 

undoubtedly contain impeachment information that would have been favorable to 

Giuca, as the ADA admitted during post-conviction proceedings.  A451-452.  See 

People v. Rensing, 14 N.Y.2d 210, 213-214 (1964) (ordering new trial because 

prosecution failed to disclose witness’s “long history of mental illness” and “visual 

and auditory hallucinations”); Chnapkova v. Koh, 985 F.2d 79, 81 (2d Cir. 1993) 
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(“A clinical history of mental illness is probative of the credibility of the 

witness.”).9 

In light of this record, the crucial question is what the ADA should have 

done with this information.  Here, she did nothing.  She opted not to conduct due 

diligence on her own witness’s credibility and never asked the EAC for any 

records.  She also failed to inform defense counsel about Avitto’s drug treatment, 

past warrants, and history of absconding from his program.  She also failed to 

disclose Avitto’s participation in the MHC.  This nondisclosure is particularly 

material, because it effectively precluded counsel from requesting the EAC records 

or conducting further inquiry about Avitto’s performance. 

                                           
9 Prosecutors also have an obligation to take reasonable steps to confirm that 

the statements they make about their witnesses are correct.  See People v. Colon, 
13 N.Y.3d 343, 350 (2009) (“[T]he People must be vigilant to avoid misleading the 
court or jury.”); ABA, Criminal Justice Standards for the Prosecution Function § 3-
1.4(b) (4th ed. 2015) (“The prosecutor should not make a statement of fact or law, 
or offer evidence, that the prosecutor does not reasonably believe to be true, to a 
court, lawyer, witness, or third party.”).  Here, the ADA told the jury in her 
summation that Avitto was “very honest about his problems and his criminal past” 
and was “acting responsibly” throughout his drug-treatment program.  A1957, 
A1967.  Given that the EAC records would have shown this was not accurate, the 
ADA failed to satisfy this critical obligation in addition to her Brady/Giglio 
obligations. 
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B. The Limitation That A Prosecutor Need Only Disclose 
Information In Her Possession, Custody, Or Control Does Not 
Relieve The KCDAO Of Its Disclosure Obligations  

The KCDAO defends nondisclosure by arguing that, because the ADA did 

not have possession, custody, or control of the EAC records, she was under no 

obligation to disclose them.  DA Reply 29-30.  While New York courts do not 

require prosecutors to obtain and disclose records that are not in their actual or 

constructive possession, this rule is not a blanket justification for the ADA’s failure 

to obtain and review the EAC records.  Rather, the question is what obligation the 

ADA had to obtain and review the records in order to determine whether to 

disclose their contents and substance, given her knowledge that Avitto had mental-

health and substance-abuse problems and was being monitored through the MHC 

by EAC employees. 

Properly framed, then, the rule limiting disclosure to records in a 

prosecutor’s possession, custody, or control should not be read as a rule that also 

permits ADAs to avoid learning of and disclosing impeachment information so 

long as they purposefully decline to come into possession of it.  See People v. 

Hayes, 17 N.Y.3d 46, 51-52 (2011) (refusing to find affirmative duty to investigate 

witnesses on part of police where prosecution obtained and disclosed the substance 

of exculpatory statements made by unknown witnesses to a stabbing); People v. 

Santorelli, 95 N.Y.2d 412, 422 (2000) (finding no Rosario violation where ADAs 
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failed to disclose FBI 302s to defense after a “record of unsuccessful attempts to 

obtain them”) (emphasis added).  Endorsing this reading would encourage 

gamesmanship, creating perverse incentives for ADAs to not seek out information 

that might be exculpatory or impeaching and that the defense would have 

attempted to obtain, but for the late disclosure of the witness’s identity.  

Instead, whether records are in a prosecutor’s control depends on the 

interactions and relationship between the prosecution and the agency at issue in the 

particular case.  This assessment should be broad in cases like this one, when the 

witness’s identity is disclosed shortly before trial, depriving the defense of the 

opportunity to investigate his credibility, and when the prosecution is aware of 

impeaching records held by an agency working in close collaboration with the 

prosecution.  Here, the Supreme Court concluded that the prosecution was not “in 

control” of the EAC records because Giuca failed to prove that the ADA “was in 

possession of these records or that she had a duty to obtain them,” since “EAC 

Link records are not records generally maintained by the District Attorney’s 

office.”  A18.  The KCDAO likewise contends on appeal that disclosure was not 

required because “[t]he fact that there was some contact between” the KCDAO and 

EAC “concerning Avitto’s continuing drug treatment did not convert EAC-LINK 

into an arm of the prosecution,” because “EAC-LINK apparently had no 

involvement or institutional interest in” Giuca’s prosecution.  DA Reply 30.  These 
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arguments take an unduly narrow view of “control” that is inconsistent with this 

Court’s precedent, would encourage gamesmanship, and should be rejected. 

Brady “requires prosecutors to disclose information in their possession or 

control that is both favorable and material to the defense.”  Santorelli, 95 N.Y.2d 

at 421 (emphasis added).  This “control” requirement “has not been interpreted 

narrowly” and requires prosecutors to “‘learn of any favorable evidence known to 

the others acting on the government’s behalf in the case’ and promptly disclose any 

such material evidence to the defendant.”  Id. (quoting Kyles v. Whitley, 514 U.S. 

419, 437 (1995)); see also United States v. Osorio, 929 F.2d 753, 761-762 (1st Cir. 

1991) (“[A] prosecutor charged with discovery obligations cannot avoid finding 

out what ‘the government’ knows [about the witness] simply by declining to make 

reasonable inquiry.”). 

In cases like this, “[w]here the material sought is in the possession of a 

person or agency other than a law enforcement agency, the test of the People’s 

obligation to produce is whether the items are in the ‘control’ of the People.”  

People v. Washington, 86 N.Y.2d 189, 192 (1995).  Factors relevant to that 

determination include whether the agency was “independent of and not subject to 

the control of” the prosecution, whether the prosecutor “ha[d] power to dictate the 

contents or practices within [the agency],” and whether the agency “ha[d] [] 
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authority to gather evidence with an eye toward prosecuting a perpetrator.”  Id. at 

192-193.  

Each of these factors weighs in favor of disclosure here.  The KCDAO 

exerted continued control over the EAC, using the agency as an investigative arm 

to monitor Avitto and keeping in frequent contact with the EAC regarding Avitto’s 

compliance.  Just days after the ADA in the Giuca case appeared in court with 

Avitto, an executive ADA explicitly directed the EAC director to “mark the John 

Avitto case for special attention” and “keep [the prosecution in the Giuca case] 

posted as to his progress.”  A2048.  Pursuant to this direction, the EAC provided 

regular updates regarding Avitto’s status in drug treatment during the months 

leading to the trial.  A608, A2048-2049, A2523, A2547-2549.  The KCDAO also 

provided its “position” on Avitto to EAC officials both during and after many of 

Avitto’s court appearances in his own case, and EAC officials communicated that 

position to the judge in Avitto’s case.  A561, A594, A2523, A2547-2549.  Avitto’s 

EAC case manager kept the judge informed of the Giuca ADA’s position, letting 

him know when the ADA encouraged release and when her opinion was unknown.  

A2085-2087, A2549.  In at least one instance, the EAC wanted to violate Avitto 

but deferred to the prosecution’s preferences and kept their views from the judge.  

A2077-2080, A2526-2527.  EAC officials also used the prosecution’s interest in 

Avitto as a threat, telling him that “EAC would be in direct contact” with the Giuca 
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ADA and that “EAC had full support of [the ADA] on any decisions made on 

behalf of [Avitto] by EAC.”  A2528.   

In short, this record establishes far more than that the KCDAO and EAC 

work “closely together,” as the People contend.  See DA Reply 30.  To the 

contrary, this record establishes that the KCDAO believed it had the power to, and 

did, control the EAC’s conduct with respect to Avitto, that the KCDAO exercised 

that control over the EAC, and that it did so for the specific purpose of “gather[ing] 

evidence with an eye toward prosecuting” Giuca.  Washington, 86 N.Y.2d at 192-

193. 

The cases relied on by the KCDAO do not support their narrow 

interpretation of control.  In Washington (DA Reply 30), this Court concluded that 

Office of the Chief Medical Examiner (OCME) records were not under the 

prosecution’s control given the OCME’s independent mandate in the State’s Public 

Health Laws and in the New York City Charter and Administrative Code.  86 

N.Y.2d at 192.  No such independent statutory mandate exists for the EAC.  In 

People v. Tissois (DA Reply 30), the prosecution did not exert any control over the 

social worker:  The prosecutor had no history of interactions with the social 

worker, never asked the social worker to provide updates regarding the victim, and 

attempted to obtain the social worker’s records with a subpoena.  72 N.Y.2d 75, 77 

(1988).  Here, by contrast, Giuca’s trial ADA and the Executive ADA at the 
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KCDAO had a history of interactions with EAC officials, requested and received 

regular updates on Avitto’s compliance, and asked for any information relevant to 

Giuca without a subpoena, thus evidencing the control absent in Tissois.  In 

addition, the ADA appears to have deliberately avoided obtaining the records, in 

contrast to the Tissois ADA, and ignored her obligation to fully investigate her 

informant’s credibility. 

The People’s final case, People v. Reedy (DA Reply 30), is similarly 

distinguishable.  There, the prosecution did not direct or control the victim, and 

thus was not required to disclose a “personal version of the attack written by the 

victim,” especially when “no foundation was presented that [the victim’s writing] 

was discoverable or potentially relevant in relation to the evidence adduced at 

trial” and when “the victim objected to turning [the writing] over based on personal 

privacy rights.”  70 N.Y.2d 826, 827 (1987).  By contrast, the KCDAO’s efforts to 

remain informed about Avitto, and its explicit request to EAC for information 

relevant to Giuca, as well as EAC’s communications of implied threats regarding 
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KCDAO’s control over his case, demonstrate the control relationship present 

here.10 

The close relationship between the EAC and the prosecution in this case 

shows that Avitto’s EAC records were within the ADA’s possession, custody, or 

control.  Given that these records contained favorable information to Giuca—as the 

ADA agrees, A451-452—they should have been disclosed to the defense. 

CONCLUSION 

The Center urges this Court to affirm the Appellate Division (i.e., affirm 

vacatur of Giuca’s conviction) for the two separate and independent reasons stated 

above and to remand to the Supreme Court for further proceedings. 

                                           
10 The People’s contention that disclosure of medical records such as 

Avitto’s drug-treatment records would be invasive of the witness’s privacy, see 
People’s 2d Dep’t Opp. Br. 66, is not dispositive.  Standard measures for 
protecting sensitive information and preserving witnesses’ privacy remain 
available, including seeking protective orders, submitting summary letters to 
defense counsel, or seeking in camera review of the records.  See Section I.B, 
supra; JM § 9-5.001(F). 
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